
 

Session Case No. 157 of 2017 Page 1 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 

 

Sessions Case No. 157 of 2016 

U/s 120(B)/302 r/w 34 of IPC 

GR Case No. 1117 of 2016 

     State  
 

-Versus – 
 

1. Sri Nayanmoni Boro, 

2.   Sri Ajay Boro,  

3.   Sri Chandan Boro, 

4.   Sri Bapi Dey and  

5.   Sri Pranjal Bania.  

                                               

                                                                       ….. Accused persons. 

 

 

Present :     Sri A.K. Borah, AJS 

               Sessions Judge, 

                  Sonitpur, Tezpur.   

 

Appearance: 

 

For the State               :    Sri Munin Chandra Baruah, P.P. 

For the accused          :    S.E Alam, Sr. Advocate.  

 

Date of evidence          :   04-08-2016, 07-07-2016, 

                                     08-11-2016, 21-01-2017.  

                                     16-03-2017, 03-05-2017,     

                                     & 27-06-2017                

 

Date of Argument         :     14-09-2017  

 

Date of Judgment         :     14-09-2017  

 

 

 

 

 



 

Session Case No. 157 of 2017 Page 2 

1. In this case accused persons, namely, Sri Nayanmoni Boro, 

Sri Ajay Boro, Sri Chandan Boro, Sri Bapi Dey and Sri Pranjal Bania 

are put for trial for allegation of charge u/s 120(B)/302 r/w 34 of 

IPC.   

 
2. The factual matrix according to FIR, in brief is that, on 13-

04-2016 the informant’s nephew Sakti Singh was taken by the 

accused persons in a vehicle to swim at Jia Bhoroli and thereafter 

they conspired to kill him. After killing the said person they fled 

away. Accused persons showed the informant the Video cassette 

recorded by them while they were bath in Jiabhoroli river.  Hence, 

the prosecution case.   

 
3. The ejahar was lodged by one Dhanjit Singh on 15-04-

2016 before the O/C of Chariduar PS. On receipt of the 

aforementioned FIR, the O/C of Chariduar PS registered the same 

as Chariduar PS Case No. 53/16 u/s 120(B)/302 of IPC. After 

completion of usual investigation, the O/C of Chariduar PS filed 

charge sheet against the accused persons, namely, Sri Nayanmoni 

Boro, Sri Ajay Boro, Sri Chandan Boro, Sri Bapi Dey and Sri Pranjal 

Bania u/s 120(B)/302/201/34 of IPC.   

 
4. On being appeared the accused persons before this court, 

upon hearing of both the parties and on perusal of the record, my 

learned predecessor framed charge under section 120(B)/302 r/w 

34 of IPC against the aforesaid accused persons. Particulars of the 

charge were read over, explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.    

 
5. To substantiate the case, prosecution examined as many 

as eleven numbers of witnesses. After completion of prosecution 

evidence, statements of the accused persons are recorded u/s 313 

J   U  D  G  M  E  N  T 
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Cr.P.C. All the allegations made against the accused persons and 

the evidence appears against the accused persons are put before 

them for their explanation where they denied the evidence and 

declined to give defence evidence.    

 
6. I have also heard the argument put forward by the learned 

counsels of both sides.   

 
7. The point for decision in this case is that – 

(1) “Whether the accused persons on 13-04-2016, at 

Jiabhoroli river bank, in furtherance of a common 

intention, were party to a criminal conspiracy to commit 

murder of Shakti Singh and thereby committed an 

offence punishable under section 120(B)/34 of IPC?  

(2) Whether the accused persons on the same date 

and place mentioned above in furtherance of common 

intention     committed murder by causing the death of 

Shakti Singh and thereby committed an offence punishable 

under section 302 r/w section 34 of the IPC?  

REASONS, DECISIONS AND REASON FOR 

DECISION: 

8. To arrive at the judicial decision, let me appreciate the 

evidence on record.  

9.   PW 1, Dr. Hiranjan Saikia who is the medical officer of this 

case deposed that  On 15-04-2016  I was working as Sr. Medical & 

Health Officer at Kanaklata Civil Hospital, Tezpur and on that day 

he performed post-mortem examination, on the dead body of 

Sakti Singh, male, 24 years, S/O Jay Singh, Resident of Goroimari, 

PS Tezpur,  in reference to Chariduar PS GD Entry No. 339 dated 

13-04-2016, on being escorted and identified by UBC 795 Prafulla 

Baruah and Sirajuddin Ahmed. On examination found the 

following: 

External appearance. 
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 An average male dead body with rigor mortis present. 

Blood stained found in nostrils. Bilateral neck hematoma (swelling) 

with bruise over the swelling. On cut section congested laryings 

and trachea with collapse lungs. Full of blood in pharynx and 

congested esophagus.     

More detailed description of injury of the deceased: 

  Lacerated Bilateral neck muscles with collection of large 

amount of blood and fracture of cervical spine at C 1 and C 2.  

OPINION  

    In opinion, the cause of death is due to asphyxia as a 

result of homicidal throttling, antemortem in nature. Time since 

death 12 to 46 hours in between.  

 The injury described in more details is sufficient to cause 

the death of a person.  

  Ext. 1 is the Post-mortem report and Ext. 1(1) is his 

signature and Ext. 1(2) is the signature of Joint Director of Health 

Services, Sonitpur, Tezpur.   

 
 In cross-examination, the doctor stated that rigor mortis 

starts lately in summer season and last upto 24 to 30 hours.  In 

winter season Rigor mortis starts early and persists upto 48 hours 

approximately. Bruise may occur first and thereafter there may be 

swelling. If a person falls in a river full of boulders and under 

current and if his head inserts/trapped in between stones and if 

the person struggle to come out in that event the injury described 

may be caused. Ext. 1 is prepared by him. He did not find any 

ligature mark in the neck.  

10.   PW 2, Sri Dhrubajyoti Hazarika has stated before this court 

that  On 15-04-2016  he was working as Executive 

Magistrate/Circle Officer at Chariduar.  On that day, O/C of 

Charduar PS, requested him to conduct inquest over the dead 

body of Sakti Singh, S/O Sri Jay Singh, of village Goroimari, 
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Betanijhar, PS Tezpur, in reference to Charduar PS GDE No.339  

dated 13-04-2016. Accordingly, he went to the place of occurrence 

i.e. Bhoroli chapori. At about, 12.30 p.m., he conducted the 

inquest over the deadbody in presence of witnesses, namely 

Dhanajit Singh, Md. Sirajuddin Ahmed, Jain Singh and SI Dijumoni 

Sharma of Chariduar Police station. He also observed bleeding 

from nose. Ext. 2 is the inquest report and Ext. 2(1),2(2) and 2(3) 

are his signatures.  

  In cross-examination, he stated that at the time of 

conducting inquest no case was registered however, he conducted 

inquest on the basis of the GD Entry. As an Executive Magistrate 

of Govt. of Assam, has entrusted generally to conduct inquest over 

the dead body in reference to a case of Circle jurisdiction. During 

inquest he did not find any injury except bleeding from nose. He 

held inquest on 15-04-2016.  

11.   PW 3, Sri Bitopan Boro stated before this court that he 

knows the accused persons who are present in the dock. He also 

knows the absentee accused Bapi Dey. The incident occurred 

about four/five months ago. Police seized one Maruti car being No. 

AS 01 Z 6753 vide seizurelist Ext. 3 and Ext. 3(1) is his signature.  

  In cross-examination he stated that police took his 

signature in the seizurelist at the Police station. He does not know 

for what reason police seized car. He does not know anything 

about the occurrence. 

12.     PW 4, Sri Jagadish Singh stated before this Court that he 

does not know the accused persons who are present in the dock. 

Deceased Shakti Singh was his nephew. The incident occurred on 

13-04-2016. His nephew was a driver. On that day, his nephew in 

the evening came to home and then he along with some of his 

friends went towards the river Bhoroli. They made one cassette. 

The accused persons asked his nephew not to come out of the 

river and if he comes he will be killed by strangulation (Nagal 
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Chepa). He came to know about the aforesaid incident from the 

cassette.  

  In cross-examination, he admitted that he did not state 

before police that “On that day, my nephew in the evening came 

to home and then he along with some of his friends went towards 

the river Bhoroli. They made one cassette. The accused persons 

asked my nephew not to come out of the river and if he comes he 

will be killed by strangulation (Nagal Chepa). I have come to know 

about the aforesaid incident from the cassette.”  

13.  PW 5, Dhanjit Singh stated that he knows all the accused 

persons. Deceased Shakti Singh was his nephew. The 

incident occurred on 13-04-2016. My nephew was a driver. 

On that day, police of Chariduar police station informed him 

over phone that his nephew was died by drowning in the 

river. He met the accused persons at the police station. 

Accused persons told him that his nephew was died due to 

drowning in the Bhoroli River. Then he filed the ejahar. Ext. 

4 is the ejahar and Ext. 4(1) is his signature. The ejahar was 

written by one Sirajuddin on his dictation. Police conducted 

inquest over the dead body of his nephew vide Ext. 2 and 

Ext. 2(4) is his signature. 

   In cross-examination he admitted that police informed 

him at about 6 O’ clock in the evening.  

14.   PW 6 Sri Suraj Kr. Singh stated that he does not know 

the accused persons. Deceased Shakti Singh was his cousin. 

He came to know from his father that deceased along with 

his friends going to enjoy a party at Jiabhoroli and his cousin 

died by drowning on 14th April, 2016. The occurrence took 

place on 13th April, 2016. In the next day, the dead body of 

his cousin was found. 
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15.    PW 7 Bali Boro stated before the court that the incident 

took place in the month of Bohag in the year 2016. Due to Bihu 

they were busy in their domestic  works. They heard that while 

a boy went to bath in Jiabhoroli he was missing. Other than that 

he knew nothing.  

16.    PW 8 Smt. Jinu Bodo, who was declared hostile stated 

that one of the accused is her husband. The incident took place 

during the time of Bohag Bihu of 2016. Due to Bihu she went to 

her parental home with her baby. She reported to police she knew 

nothing about the incident.  

  In cross-examination by defence she admitted that they 

are belongs to Bodo community. During the time of Bihu they 

prepared “loupani”. Sakti Singh heavily consumed “Loupani”. While 

she went to her home she heard that accused persons came to 

their house and consumed liquor. Sakti Singh drinks heavily.  

17.   PW 9 Sirajuddin Ahmed stated before the court that he had 

wrote the ejahar according to the request and dictation of the 

informant. After writing the ejahar as dictated by Ranjit Singh he 

read over the said writings and on being satisfied he put signature. 

Ext. 4 is the ejahar and Ext. 4(2) is my signature. While the 

learned Magistrate conducted inquest upon the deadbody he was 

present. Ext. 2 is the inquest report and Ext. 2(5) is my signature.  

  In cross-examination, he admitted that he cannot say how 

the deceased was died. IN Ext. 4 it is not stated that as per 

dictation of the complainant he write the ejahar and the same was 

read over to him, then he put signature.     

18.   PW 10 Sri Dipak Basak stated that he neither knew the 

accused persons nor the complainant. In connection with the 

instant case police has seized one Max Pick Up Van being No. AS 

12 E 4473. Ext. 5 is the said seizurelist and Ext. 5(1) is his 

signature.  
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 19.  PW 11 Sri Dwijumoni Sarmah, the Investigating Officer of 

this case stated before the court that on 13-04-2016 he was 

posted as Incharge of Chariduar Police station. On that day at 

about 4 p.m. he got an information from Tezpur Police Control 

that one Sakti Singh was missing while he was in swim at 

Jiabhoroli. Then he made GD entry No. 339 dated 13-04-2016 and 

went to the place of occurrence and reached there at about 4.30 

p.m. He recorded the statement of Rajen Sigh, Ajay Bodo, 

Chandan Bodo, Nayanmoni Bodo and Pranjal Bania. They stated 

that the deceased had been gone to swim in the river Jiabhoroli 

along with them. From their statements he came to know that 

while Sakti was swimming at Jiabhoroli he was missing. He went 

to the place of occurrence along with IPS Officer Smt. A. Natarajan 

with SDRF personnel. Smt. A. Natarajan and O/C Lakhi Kachari 

and they vigorously searched the deadbody but could not recover 

the deadbody. Next day also they could not recover the deadbody. 

On 15-04-2015 with the help of SDRF personnel the deadbody was 

recovered from a whirl of Bhoroli chapori.  He with the help of 

Executive Magistrate Dr. Dhurbajyoti Hazarika conducted inquest 

upon the deadbody. Then he sent the deadbody for post mortem 

examination vide deadbody challan Ext. 6 and Ext.6(1) is my 

signature. He also prepared the sketch map of the place of 

occurrence vide Ext. 7 and Ext. 7(1) is his signature. On 15-04-

2016 one gentleman namely Dhanjit Singh at about 4 p.m. filed 

one written ejahar. Ext. 4 is the said ejahar and Ext. 4(3) is the 

signature of the then O/C Lakhi Kanta Kachari and registered the 

same being Chariduar PS Case No. 53/16 u/s 120(B)/302 of the 

IPC. During investigation, he has recorded the statement of 

complainant. He has also recorded the statement of Dhanjit Singh, 

Jagadish Singh, Suresh Kr. Singh and Sirajuddin Ahmed. On 13-

04-2016, he recovered one sport pant, one sporting (half), one 

underwear, one half vest and one pair of red colour Hawai chappal 
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from the vehicle of Nayanmoni Bodo. He seized the said materials 

vide seizurelist Ext.8  and Ext. 8(1) is his signature. On 17-04-2016 

as shown by accused Bapi Dey in presence of witnesses he has 

also seized one Max Pick UP Van No. AS 12E 4473 vide seizurelist 

Ext. 5 and Ext. 5(2) is my signature. On 17-04-2016 he also seized 

one Maruti Car being No. AS 01 Z 6753 as shown by accused 

Bitupan Bodo vide seizurelist Ext. 3 and Ext. 3(2) is my signature. 

On 01-05-2016 he seized one video footage made by the accused 

persons while Shakti Singh was swimming in river Jiabhoroli vide 

seizreulsit Ext.9 and Ext. 9(1) is his signature. The aforesaid video 

footage was uploaded and sent by accused Chandan Boro through 

Mobile hand set. He cannot recall the registration number of the 

vehicle as the documents pertaining to vehicle was given custody 

to the owner of the vehicle. Material Ext. 1 is the said video 

footage which was seized through Ext. 10 and Ext. 10(1) is his 

signature. After completion of usual investigation, he filed 

chargesheet against the accused persons namely, Ajay Boro, 

Chandan Bodo, Bapi Dey, Pranjal Bania and Nayanmoni Bodo u/s 

120(B)/302/201/34 of the IPC. Ext. 11 is the chargesheet and Ext. 

11(1) is my signature. He has not examined any witness of 

seizurelist.  

  In cross-examination, he stated that he has not submitted 

the extract copy of GD Entry No. 339 dated 13-04-2016 along with 

the case diary. During investigation he visited the place of 

occurrence. The deadbody was found at a place which is at a 

distance of 200 yards from the place where the deceased was 

swimming. In inquest report Ext. A he put his signature Ext. A(1). 

In the Ext. A other than blood oozing from the nose, no injury was 

found on the deadbody. In coloumn No. 10 of Ext. A, there was no 

mentioned about any ligature mark. He has prepared the seizurlist 

Ext.3,5,8,9 and 10 in presence of witnesses. He has also seized 

the video footage as the same was handed over by complainant 
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Dhanjit Singh but Ext. 9 does not bear any signature of Dhanjit 

Singh. Besides that Ext. 9 does not show hat the video footage 

was taken from Chandan Bodo. In material Ext. 1 it is not 

mentioned that from whom computer or whom mobile it was 

taken.    

20.  These much is the evidence of the prosecution. 

21.  Accused persons pleaded total denial while their 

statements were recorded u/s 313 Cr.P.C. 

22.  I have heard the argument put forward by the Ld. 

Counsels of both parties. Learned Sr. counsel for the accused has 

submitted that the prosecution has failed to prove the case 

beyond any reasonable doubt. Firstly, there is no any witness 

who could have stated that he or she seen the accused persons in 

killing of the deceased and thereafter hidden the deadbody to 

destroy the evidence. Secondly, PW 1 Dr. Hiranjan Saikia who 

conducted post mortem on the deadbody described that he found 

Lacerated Bilateral neck muscles with collection of large amount of 

blood and fracture of cervical spine at C 1 and C 2. Other than 

that he found no injury. On the other hand, there is suggestion 

that   if a person falls in a river full of boulders and under current 

and if his head inserts/trapped in between stones and if the 

person struggle to come out in that event the injury described 

may be caused. Therefore, the injury as shown by the doctor who 

conducted post mortem cannot be stated to be cause of death. 

Thirdly, according to Dr. Dhurbajyoti Hazarika, Executive 

Magistrate (PW 2) who conducted inquest upon the deadbody, 

stated that he observed bleeding from nostrils of the deceased but 

the PW 1, the doctor who conducted post mortem upon the 

deadbody, nowhere stated that he seen any form of injury but he 

found blood stain in the nostrils. Ext. 2 does not reveal any type of 

injury found in the body of the deceased. Therefore, there should 

not be any reason to suspect the accused persons causing injury 
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and killed the deceased by assaulting him. Fourthly, PW 5 

Dhanjit Singh, the informant of this case is not an eye witness to 

the occurrence. Fifthly, though the I.O. stated that on 01-05-

2016  the witness Dhanjit Singh has handed over the video 

footage to him. From the said video footageit appears that the 

deceased was swimming in the river Jiabhoroli. According to the 

I.O., the said video footage was prepared by Chandan Bodo in his 

mobile hand set but there is no any signature in the said Ext. 9 

neither of Chandan Bodo nor of Dhanjit Singh. Therefore, it is not 

clear whether the said video footage was ezied from Dhanjit 

Singh. That apart, the said video footage was not casted in the 

court. Therefore, the aforesaid video footage cannot be used by 

the prosecution for convicting the accused. Sixthly, there is no 

circumstantial evidence to infer any of the accused in any of the 

ingredients of any of the charge and Lastly,  there is no any 

evidence that the accused persons in common intention were a 

party to a criminal conspiracy to commit murder of Shakti Singh.  

In view of the aforesaid reasons, the accused persons are required 

to be acquitted. 

23.  Per contra the learned Public Prosecutor, Sri Munin Ch. 

Baruah submitted that the prosecution has ably proved the case 

beyond any reasonable doubt, as such, the accused persons are 

required to be convicted under the said sections of law.  

24.  Keeping in mind, the rival submissions advanced by the Ld. 

Counsels for both parties, I am going to dispose of the case as 

follows.  

25.  A close scrutiny of the prosecution witnesses and on the 

record, it appears that to establish the case, the prosecution 

examined as many as eleven numbers of witnesses and out of 

eleven numbers of witnesses, three are official witnesses i.e. PW 1 

Dr. Hiranjan Saikia who conducted post mortem upon the 

deadbody, PW 2 Dr. Dhurbajyoti Hazarika, the Executive 
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Magistrate who conducted inquest and PW 11 who conducted 

investigation of the case. Remaining eight witnesses are non-

official witnesses.      

26.    In fact here in the present case, PW 5, the informant is 

not an eye witness to the occurrence. Sri Dhanjit Singh, PW 5 

stated before the court that the he knows all the accused 

persons. Deceased Shakti Singh was his nephew. The 

incident occurred on 13-04-2016. His nephew was a driver. 

On that day, police of Chariduar police station informed him 

over phone that his nephew was died by drowning in the 

river. He met the accused persons at the police station. 

Accused persons told him that his nephew was died due to 

drowning in the Bhoroli River. Then he filed the ejahar. Ext. 

4 is the ejahar and Ext. 4(1) is his signature. The ejahar was 

written by one Sirajuddin on his dictation. Police conducted 

inquest over the dead body of his nephew vide Ext. 2 and 

Ext. 2(4) is his signature. This much is the evidence of the 

complainant. It is a fact that he stated to police that “on that 

day, police of Chariduar police station informed him over 

phone that his nephew was died by drowning in the river. He 

met the accused persons at the police station. Accused 

persons told him that his nephew was died due to drowning 

in the Bhoroli River.” So, the aforesaid statement of PW 5 is 

contradictory as he made such statement before this court 

only for the first time. In fact other than lodging of FIR, he 

could not reveal any evidence against any of the accused 

persons. PW 3 Sri Bitupon Bodo simply stated that the 

incident occurred about 4/5 months ago. Police seized one 

Maruti car being No. AS 01 Z 6753 vide seizurelist Ext.3 and 

Ext. 3(1) is his signature. Other than that he stated nothing 
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about the incident. Similarly, PW 4 stated that deceased was 

his nephew. The incident occurred on 13-04-2016. On that 

day his nephew in the evening came to home and then he 

along with some of his friends went towards the river 

Bhoroli. They made on cassette. The accused persons asked 

his nephew not to come out of the river and if he comes he 

will be killed by strangulation (Nagal Chepa). He has come to 

know about the aforesaid incident from the cassette. But he 

has not stated the aforesaid statement before the police. 

Therefore, the aforesaid statement are nothing but 

contradictory. The accused made such statement for the first 

time in the court. Therefore, the aforesaid evidence of PW 4 

cannot be relied on.  

  In fact PW 6 simply stated that he came to know from 

his father that the deceased along with his friends going to 

enjoy a party at Jiabhoroli and his cousin died by drowning 

on 14th April, 2016. The occurrence took place on 13th April, 

2016 and in the next day the deadbody of his cousin was 

found.  

  Similarly, PW 7 Bali Bodo stated that in the month of 

Bohag in the year 2016 he was doing some work due to 

Bihu. He heard that one boy was drowning while he was 

going to bath in the river. PW 8 Smt. Jinu Bodo who turned 

hostile. PW 9 Md. Sirajuddin Ahmed, the scribe of the ejahar, 

stated that at the request of the complainant he wrote the 

ejahar and after writing the same he read over the contents 

of it to Dhanjit Singh and he put his signature thereon. He 

also witnessed while the learned Magistrate conducted 

inquest. PW 10 Sri Dipak Basak is a seizure witness of One 
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Max Pick Up an being No. AS 12 E 4473. It has already 

stated that PW 8 Smt. Jinu Boro turned hostile         

   In cross-examination he admitted that police informed 

him at about 6 O’ clock in the evening.   

27.   Now, the question comes, whether the hostile portion of 

evidence of PW 8 can be used to convict the accused persons?  

28.  It has been held in State of Rajasthan Vs. 

Bhawani (2003) 7 SCC 291, where the Hon’ble Supreme 

Court held that –  

 “The fact that the witness was declared hostile by the court 

at the request of the prosecution counsel and he was 

allowed to cross-examine the witnesses, no doubt furnishes 

no justification for rejecting en block the evidence of the 

witnesses. But the court has at least to be aware that prima 

facie, a witness who makes different statements at different 

times, has no regard for truth. His evidence has to be read 

and considered as a whole with a view to find out whether 

any weight should be attached to the same. The court should 

be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. 

The High Court has accepted the testimony of the hostile 

witnesses as gospel truth for throwing overboard the 

prosecution case which had been fully established by the 

testimony of several eye witnesses, which was 

unimpeachable character. The approach of the High Court in 

dealing with the case, to say the least, is wholly fallacious.”  

29. In another case i.e. State of Bihar Vs. Laloo 

Prasad Yadav, reported in 2004 (Cr.) 499, it has been 

held that - 
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 “Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called by him, 

the court used to grant it. Here if the public prosecutor had 

sought permission at the end of the chief examination itself, 

the trial court would have no good reason for declining the 

permission sought for. But the Public Prosecutor is not do so 

at that stage. Be that as it may, if the Public Prosecutor is 

not prepared to own the testimony of the witness examined 

by him, he can give expression of it in different forms. One 

of such forms is the one envisaged in S. 154 of the Evidence 

Act. They very fact that he sought permission of the court 

soon after the end of the cross-examination, was enough to 

indicate his resolve not to own all what the witness said in 

his evidence. It is again open to the Public Prosecutor to tell 

the court during final consideration that he is not inclined to 

own the evidence of any particular witness in spite of the 

fact the said witness was examined on his side. When such 

option is available to a public prosecutor, it is not a useful 

exercise for the Supreme Court to consider whether the 

witness shall again be called back for the purpose of putting 

cross-question to him.”    

30.  Coming to the present case, it appears that other 

prosecution witnesses no way supported the prosecution 

case. That apart, there is no any evidence which is 

corroborated to the hostile evidence of any of the 

prosecution witnesses. Besides, the statement of aforesaid 

hostile witness is not confirmed by the I.O. in the court. 

Therefore, the hostile portion of evidence of PW 8 cannot be 

used to convict the accused.   
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31. Another point is to be discussed in the present case is 

that it is only the Investigating Officer- PW 11, has seized 

one video footage prepared by Chandan Boro during the 

incident form the complainant Sri Dhanjit Singh. The said 

video footage seized through Ext. 9 but Ext. 9 does not bear 

any signature of said Dhanjit Singh to prove that it is he who 

handed over the said video footage to the Investigating 

Officer. On the other hand, PW 5 complainant Dhanjit Singh 

nowhere stated in his statement that he has handed over 

any video footage to the I.O. and which was seized by the 

I.O. vide Ext. 9. That apart, though according to PW 11, the 

Investigating Officer, said video footage was casted by 

Chandan in his mobile but none of the PWs stated that the 

said alleged video footage was casted by Chandan Bodo. 

Besides, if the I.O. really seized the said video footage which 

was cased by Chandan Boro in his mobile then the I.O. could 

have seized the said Mobile of Chandan Bodo but the I.O. 

failed to seize the said Mobile hand set of Chandan Bodo to 

prove that it was prepared in the mobile hand set of 

Chandan Bodo. However, the I.O. (PW 11) stated that he 

has not mentioned in the case diary that from whose mobile 

the video footage was prepared. Besides, the said video 

footage was not cast before the court. Under such 

circumstances, the alleged video footage as exhibited 

through Ext. 9 is not relevant in the present case.                             

 
32.   To prove the charge u/s 302 of the IPC, the prosecution 

must prove that - (i) that the death of a human being has 

actually taken place,   
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(ii) Such death has been caused by, or in 

consequence of, the act of the accused;  

(iii) that such act was done with the intention 

of causing death; or that it was done with the 

intention of causing such bodily injury as (a) the 

accused knew to be likely to cause death ; or (b) 

was sufficient in the ordinary course of nature to 

cause death; or the accused caused death by doing 

an act known to him to be so imminently dangerous 

that it must in all probability cause (a) death, or (b) 

such bodily injury as is likely to cause death, the 

accused having no excuse for incurring the risk of 

causing such death or injury.    

 
33.      Again to prove the charge u/s 120 (B) of the IPC, 
the prosecution must prove that – 

(i) that the accused agreed to do or caused to be 
done an act; 
(ii) that such act was illegal or was to be done by 
illegal means ;  
(iii) that some overt act was done by one of the 
accused in pursuance of the agreement.  

 
34.  Here in this case the prosecution has failed to prove any of 

the ingredients of section 302 of the IPC or 120(B) of the IPC read 

with section 34 of the IPC as mentioned herein before.   

35.   The onus of proving the facts essential to the 

establishment of the charge against an accused lies upon the 

prosecution, and the evidence must be such as to exclude every 

reasonable doubt about the guilt of the accused. An accused 

cannot be convicted of an offence on the basis of conjectures or 

suspicion. Here in this case as discussed above a reasonable doubt 

arisen in my mind, after taking into consideration, the entire 

material before it regarding the complicity of the accused, so 

benefit of doubt given to the accused persons. 
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36.   In view of the aforesaid discussion, I am bound to hold 

that the prosecution has categorically failed to prove the alleged 

charge against the accused persons, namely, Sri Nayanmoni Boro, 

Sri Ajay Boro, Sri Chandan Boro, Sri Bapi Dey and Sri Pranjal Bania 

beyond any reasonable doubt and as such the accused persons 

are acquitted on benefit of doubt from the charge leveled against 

them and set them at liberty forthwith.  

37.  The liabilities of the bailors are hereby discharged.   

38.   Send back the GR Case record being No. 1117/16 to the 

learned committal court along with a copy of this order. 

Given under my Hand and Seal of this Court on this the 

14th day of September, 2017.   

 

       

                                                           (A.K. Borah) 
                         Sessions Judge, 
                         Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 (A.K. Borah) 
 Sessions Judge, 
 Sonitpur, Tezpur.                                                              
                                   Typed by me.   

   

(R. Hazarika), Steno. 
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

 P.W.1  - Dr. Hiranjan Saikia 

 P.W.2  -  Dr. Dhurbajyoti Hazarika 

 P.W. 3 -  Sri Bitopon Bodo, 

 P.W. 4 -  Sri Jagadish Singh 

 P.W. 5 -  Sri Dhanjit Singh, complainant,   

P.W. 6 -  Sri Suraj Kr. Singh  

P.W. 7 -  Sri Bali Bodo, 

P.W. 8 -   Smt. Jinu Bodo 
P.W. 9-  Md. Sirajuddin Ahmed. 
P.W. 10- Sri Dipak Basak.  
P.W. 11- Sri Dwijumoni Sarmah,   

Prosecution  Exhibit 

 Ext. 1    - Post mortem report  

 Ext. 2    - Inquest report 

 Ext. 3    - Seizurelist 

 Ext. 4    - ejahar 

 Ext. 5   - seizurelist. 

 Ext. 6  - Dead Body Challan 

 Ext. 7   - Sketch Map 

Ext. 8  - seizurelist.   

Ext. 9  -  seizurelist. 

Ext. 10  - seizurelist. 

Ext. 11  - Chargesheet. 

  

Defence Exhibits : NIL 

Material Exhibits: NIL 

    

                                                        ( A.K. Borah ) 
                                                            Sessions Judge , 
                                                           Sonitpur, Tezpur.  


